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Abstract

The article is devoted to the issue of protection of cultural heritage objects through the prism of
comparing national and international experience of such activities. The article examines the
peculiarities of legal protection of cultural heritage in Poland and the Baltic States. The legislation
that provides for and guarantees the protection of cultural heritage is analysed; the ratio of the
concepts “cultural heritage”, “cultural values”, “cultural property” is determined; attention is focused
on the fact that the features of the protection of cultural and architectural monuments differ in different
countries, and also that human rights serve to create, preserve, protect, develop and use cultural
heritage. The system of normative and legal acts that form the basis of the national mechanism for
the protection of cultural heritage objects has been studied. A separate role is devoted to the analysis
of fundamental international acts that form the basis of the world system of cultural heritage
protection.

Keywords: cultural heritage, protection of cultural heritage, cultural values, cultural property,
human rights.

Introduction

Cultural heritage is the property of all humanity, a testament to the cultural diversity of the world,
and a link between human generations. It is in cultural values that human identity and dignity are
embodied, therefore the preservation of cultural heritage objects is very important.

Cultural heritage has been included in international law because of its value as part of human
history; hence the need for its legal protection not only at the national, but also at the international
level.

The protection of cultural heritage is given considerable attention in international legal
documents, which provide not only for its preservation, but also for defining the rights of citizens to
participate in cultural life and use cultural achievements. The problem of cultural heritage protection
has turned from a national to a transnational one. The system of protection and preservation, as well
as multiplication of cultural heritage is ensured by legal and organizational and management measures
based on international legal acts and national legislation. But it should be noted that one of the threats
is criminal, therefore preventing such protection is impossible without applying criminal legal
measures.

The problem of legal protection of cultural heritage objects has received attention in legal science
more than once, and various aspects of this legal institution have been studied depending on the field
of law.

Features of the international legal protection of cultural values are studied in the works of
Kateryna Papaioannou, Ignaz Seidl-Hohenveldern, Adam Kozen, Borytska Eva, James K. Rip,
Stefano Manakorda, Kamala Naganand, M. Poplavska, and N. Chornaya. However, research on the
legal protection of cultural heritage in Poland and the Baltic countries is not sufficiently covered in
science.

A comprehensive solution to the problem of protection and preservation of the cultural heritage
of Ukraine is possible not only with the effective implementation of state policy in the researched
area, but also with the analysis and further use of foreign experience in the development of legal

67



IZVALGOS, 2024 Nr. 1 ISSN 2669-0330 (online)

measures to ensure the preservation of cultural heritage.

The purpose of the article is to analyse the peculiarities of the legal regulation of cultural heritage
protection and the right to cultural heritage in Ukraine, Poland and the Baltic States.

The methodological basis of the research is general scientific methods of learning socio-legal
phenomena and provisions of legal science and current legislation of Ukraine, Poland and the Baltic
States. Formal legal and comparative legal methods were used to analyze legal norms of national
legislation and legislation of other countries. A prospective method was used to construct proposals.

Body text

In international law, in particular humanitarian law, the concept of “cultural values” was used as
a source of protection for a long time. In recent years, the concept of “cultural heritage” has become
more popular. Cultural heritage is considered to be of such value that protection is necessary in the
public interest, regardless of ownership. It is the inseparable connection between cultural heritage and
the cultural identity of individuals, groups and humanity that justifies the national and international
protection and preservation of cultural heritage.

The link between cultural heritage and human rights has strengthened. The relationship between
cultural heritage and human rights forms a complex web of different issues. Human rights serve to
create, preserve, protect, promote and use cultural heritage. At the same time, the preservation and
use of cultural heritage, as well as access to it, are human rights in themselves.

Human rights can also protect against cultural heritage that is considered to be contradictory or
contrary to human rights. Although international human rights instruments do not enshrine the right
to cultural heritage, several human rights provisions in these instruments provide for the rights of
individuals and communities related to their cultural heritage, which in turn provides negative and
positive obligations for states.

The problem of protection of cultural heritage is a legal problem, because without the necessary
regulation it is impossible to protect cultural property. In Article 27 of the Universal Declaration of
Human Rights states that “Everyone has the right freely to participate in the cultural life of the
community, to enjoy the arts and to share in scientific advancement and its benefits” (United Nations
Organization, 1948).

Art. 15 of the International Covenant on Economic, Social and Cultural Rights provides for “the
right of every person to take part in cultural life, enjoy the benefits of scientific progress and its
applications” (United Nations Organization, 1966).

This is also confirmed by the provisions of Art. IV of the Declaration of the Principles of
International Cultural Cooperation, dated November 4, 1966, approved by the General Conference of
the United Nations Organization on Education, Science and Culture, that “aims of international
cultural co-operation in its various forms, bilateral or multilateral, regional or universal is the
following: to spread knowledge, to stimulate talent and to enrich cultures, to develop peaceful
relations and friendship among the peoples and bring about a better understanding of each other’s
way of life; to enable everyone to have access to knowledge, to enjoy the arts and literature of all
peoples, to share in advances made in science in all parts of the world and in the resulting benefits,
and to contribute to the enrichment of cultural life (United Nations Organization on Education,
Science and Culture, 1966).

The UNESCO (United Nations Educational, Scientific and Cultural Organization) statute defines
“the development of public education and the dissemination of culture (Article IV)". The tasks of the
organization are to promote the strengthening of peace and security by expanding the cooperation of
peoples in the field of education, science, culture, in the interests of ensuring general respect, justice
and human rights, as well as the basic freedoms declared in the Charter of the Organization for all
peoples without distinction race, sex, language or religion (UNESCO, 1945).

Regional international legal acts on cultural issues are also of great importance, namely: the
European Cultural Convention, which was adopted by the member governments of the Council of
Europe on December 19, 1954. The Preamble of the Convention states that the purposes of the
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Council of Europe are to achieve a greater unity between its members for the purpose, among others,
of safeguarding and realising the ideals and principles which are their common property, which will
promote greater understanding of one another among the peoples of Europe (Council of Europe,
1954).

The Convention on the Protection of the World Cultural and Natural Heritage (1972) defines the
concept of cultural heritage, which is understood as "monuments: architectural works, works of
monumental sculpture and painting, elements or structures of an archaeological nature, inscriptions,
cave dwellings and combinations of features, which are of outstanding universal value from the point
of view of history, art or science; groups of buildings: groups of separate or connected buildings
which, because of their architecture, their homogeneity or their place in the landscape, are of
outstanding universal value from the point of view of history, art or science; sites: works of man or
the combined works of nature and man, and areas including archaeological sites which are of
outstanding universal value from the historical, aesthetic, ethnological or anthropological point of
view" (UNESCO, 1972).

The legal framework governing cultural heritage protection includes a significant number of
international and national norms that regulate relations in the field of cultural heritage protection.
Ukrainian legislation ensures the implementation and protection of the constitutional rights of
Ukrainian citizens in the field of culture: preservation and multiplication of the national cultural
property; creation of legal guarantees for the free conduct of cultural activities, freedom of creativity,
access to cultural values, cultural heritage and information about them; determining the priorities of
state policy in the field of culture, the forms, grounds, conditions and procedure for providing state
support to culture, guarantees of state non-interference in creative processes, the mechanism of public
influence on the formation and implementation of state policy in the field of culture; protection of
national cultural property, including cultural heritage.

The Law of Ukraine "On Culture" defines the legal principles of activity and regulation of social
relations related to the preservation of cultural heritage and cultural values. Also, this Law provides
for the use of the term “national cultural property”, which means is a set of unique cultural values,
objects of cultural heritage that have exceptional historical implication for the formation of the
cultural space of Ukraine (Verkhovna Rada of Ukraine, 2010).

Current criminal legislation provides for liability for encroachment on objects of cultural
property, in particular, Art. 179 of the Criminal Code of Ukraine "lllegal retention, desecration or
destruction of religious sanctities.” The objective side of the crime is manifested in the commission
of one of the three acts, alternatively defined in the disposition of Art. 179 of the Criminal Code of
Ukraine: their 1) illegal retention, 2) desecration, 3) destruction. The subjective side of the crime is
characterized only by intentional guilt, the type of intent is direct. The subject of the crime is any
person who has reached the age of 16.

Art. 201 of the Criminal Code of Ukraine "Smuggling". The main direct object of smuggling is
the established order of movement of goods and other items specified in the disposition of Part 1 of
Article 1 through the customs border of Ukraine. The object of smuggling can be both cultural values
of Ukraine and cultural values of other countries. The subject of the crime is a person who has reached
the age of 16 (Verkhovna Rada of Ukraine, 2001).

Art. 298 of the Criminal Code of Ukraine "lllegal conduct of search works on the archaeological
heritage site, extermination, destruction or damage to cultural heritage sites." The direct object of the
crime is social morality in the sphere of spiritual and cultural life. The legal regime of monuments —
objects of cultural heritage, which are the subject of a crime, is established by laws and other legal
acts. An object of cultural heritage added to the State Register of immovable monuments of Ukraine
is known as a landmark (Verkhovna Rada of Ukraine, 2000). The subjective side of the crime is
characterized by an intentional form of guilt. The guilty person is aware of the socially dangerous
character of his action. The subject of the crime provided for in parts 1, 2, 3 of Art. 298 of the Criminal
Code of Ukraine, — general, Part 4 of Art. 298 — special (Verkhovna Rada of Ukraine, 2001).

Art. 298-1 of the Criminal Code of Ukraine "Destruction, damage or concealment of documents
or unique documents of the National Archives". The object of the crime is public morality in the
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sphere of spiritual and cultural life (Verkhovna Rada of Ukraine, 2001). The legal regime regulates
relations related to the storage of documents or unique documents of the National Archives. The
national archival is a collection of archival documents that reflect the history of the spiritual and
material life of the Ukrainian people and other peoples, have cultural value and are the property of
the Ukrainian nation (Verkhovna Rada of Ukraine, 1993). The subjective side of the crime is
characterized by an intentional form of guilt. The guilty person is aware of the socially dangerous
nature of his action. The subject of the crime provided for in part 1, 2 of Art. 298-1 of the Criminal
Code of Ukraine, — general, part 3 of Art. 298-1 — special (Verkhovna Rada of Ukraine, 2001).

The experience of legal regulation of the protection of cultural heritage of the Republic of Poland
is interesting for research. The legal basis for the protection of monuments in history and culture is
regulated by the Law “On Protection of Monuments and Guardianship of Monuments” dated July 23,
2003 (Order of the Minister of Culture, 2003). The peculiarity of Polish legislation is that criminal
liability is provided not only for criminal legislation, as well as the specified Law. Destruction or
damage monuments is punishable by imprisonment for a term of three months to five years.

Criminal legislation in the Special Part of Chapter XXXII "Offences against Public Order" in Art.
261 provides for "whoever profanes a monument or other public place commemorating a historic
event or honour a person shall be subject to a fine or the penalty of restriction of liberty".

In Chapter XXXV "Offences against Property" Art. 294 in § 2 provides "... the penalty of
deprivation of liberty for a term of between 1 and 10 years who commits the offence with regard to a
property of significant cultural value" (Poland, Criminal Code, 1997).

Some norms of the criminal law provide for liability for "... appropriation, intentional possession
of someone else’s movable property in the form of imprisonment for a period of 3 months to 5 years"
(§ 1 of Article 278) or for ““... destruction, damage or rendering unusable a thing belonging to another
person — imprisonment for a term of 3 months to 5 years” (§ 1 of Article 288) (Poland, Criminal
Code, 1997).

The Law "On the approval and entry into force of the criminal code" of the Republic of Lithuania
in Chapter XV "Crimes against humanity and war crimes" in Art. 106 “Destruction of Protected
Obijects, Plunder, Destruction of or Causing Damage to National VValuable Properties” states "a person
who issues an order not justifiable by military necessity to destroy or destroys the historic monuments,
objects of culture, art, education, upbringing, science or religion protected by treaties or national legal
acts, uses such objects or their environment for military actions, plunders or appropriates national
valuable properties in an occupied or annexed territory or destroys or causes damage to them by acts
of vandalism and causes extensive damage shall be punished by a custodial sentence for a term of
three up to twelve years" (Lithuania, Criminal Code, 2000).

Also, part 2 of Art. 187 "Destruction of or damage to property” and part 1 of Art. 188 "Destruction
of or damage to property through Negligence" provides liability for "... destruction, dismantles or
damage a property the valuables of a considerable scientific, historical, or cultural significance"
(Lithuania, Criminal Code, 2000).

The Criminal law of the Republic of Latvia in Chapter XX "Criminal Offences against General
Safety and Public Order" in part 1 of Article 229 “Illegal Acts with Cultural Objects” provides liability
for "... a person who commits illegal storage, movement, forwarding, alienation of a cultural object,
that is, a cultural monument protected by the Republic of Latvia or another State, museum holding
object or especially protected library collection document, or commits illegal bringing out of the
Republic of Latvia or bringing in the Republic of Latvia thereof, if substantial harm has been caused
thereby, the applicable punishment is the deprivation of liberty for a period of up to two years or
temporary deprivation of liberty, or probationary supervision, or community service, or fine." and in
part 2 of Article 229 for "... a person who commits destruction of damage to or desecration of a
cultural object, the applicable punishment is the deprivation of liberty for a period of up to three years
or temporary deprivation of liberty, or probationary supervision, or community service, or fine"
(Latvia, Criminal Code, 1998).

Art. 79 "Destruction of cultural and national heritage" of Chapter IX “Crimes against humanity,
peace, or war crimes, genocide” provides liability for "... a person who commits intentional
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destruction of such values which constitute part of the cultural or national heritage, the applicable
punishment is deprivation of liberty for a period up to twelve years." (Latvia, Criminal Code, 1998).

The Criminal Code of the Republic of Estonia in Chapter X111 "Offences against property” § 199
"Larceny" taking away of movable property of another with the intention of illegal appropriation the
object of the act is an object of great scientific, cultural or historical significance is punishable by a
pecuniary punishment or up to five years’ imprisonment (Estonia, Criminal Code, 2001).

§ 204 "Injuring or destruction of cultural monuments, archival records, museum objects or
museum collections" Injuring or destroying a cultural monument, archival record, museum object or
museum collection in a manner which causes significant damage is punishable by one to five years’
imprisonment. The same act, if committed by a legal person, is punishable by a pecuniary punishment.
§ 205. Damaging or destroying of cultural monuments, archival records, museum objects or museum
collections through negligence. Damaging or destroying of a cultural monument, museum inventory
or museum collection through negligence in a manner which is dangerous to the public or causes
major damage is punishable by a pecuniary punishment or up to one year’s imprisonment. The same
act, if committed by a legal person, is punishable by a pecuniary punishment (Estonia, Criminal Code,
2001).

The Criminal Code of the Republic of Estonia in chapter XIII "Crimes against property” § 199
"Theft" provides for liability for the seizure of movable property, including an object of great
scientific, cultural or historical importance, in the form of a fine or imprisonment for a term of up to
five years. § 204 "Damage or destruction of cultural monuments, archival documents, museum objects
or museum collections" states that "... damage or destruction of a cultural monument, archival
document, museum object or museum collection in a way that causes significant damage is punishable
by deprivation of liberty freedom from one to five years". § 205 "Damage or destruction of cultural
monuments, archival documents, museum items or museum collections due to carelessness” involves
liability in the form of a fine or imprisonment for a term of up to one year for these actions (Estonia,
Criminal Code, 2001).

Conclusions

Having analysed the legislation of Ukraine, Poland and the Baltic States in the field of cultural

heritage protection and protection of human rights to cultural heritage, we can draw conclusions that:

1. Human rights provide a framework for cultural heritage to be protected from possible

negative consequences. Rights to cultural heritage cannot always be used without restrictions.

They cannot be invoked or interpreted in such a way as to justify the denial or violation of

human rights and fundamental freedoms. Limiting human rights while respecting the

principles of equality and non-discrimination can protect cultural heritage rights from being
misused to protect cultural practices that violate human rights.

2. The effectiveness of the international legal system for the protection of cultural heritage
depends first of all on such circumstances as the strengthening of peaceful co-existence of
states, the reduction of the number of armed conflicts, the use of only peaceful means for their
resolution and, most importantly, the unquestionable fulfillment by states and citizens of the
norms of international law and national legislation regarding the protection of cultural
heritage.
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KULTUROS PAVELDAS IR ZMOGAUS TEISES

Maryna Toporkova
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Maironio g. 7, Utena

Santrauka

Kultiiros paveldas yra visos Zmonijos nuosavybe, pasaulio kultiirinés jvairovés liudijimas ir Zmoniy karty
rySys. Butent kultiiros vertybése yra jkiinytas zmogaus tapatumas ir orumas, todél kultiiros paveldo objekty
i$saugojimas yra labai svarbus. Kultiiros paveldas buvo jtrauktas j tarptauting teis¢ dél jo vertés kaip Zzmonijos
istorijos dalies; taigi jo teisinés apsaugos poreikis yra ne tik nacionalinis, bet ir tarptautinis.

Kulttros paveldo apsaugai didelis démesys skiriamas tarptautiniuose teisiniuose dokumentuose, kuriuose
numatyta ne tik jj iSsaugoti, bet ir apibrézti pilieciy teises dalyvauti kultiiriniame gyvenime bei naudotis
kulttiros pasiekimais.

Kultiiros paveldo apsaugos problema i§ nacionalinés virto tarptautine. Kulttiros paveldo apsaugos ir
i§saugojimo bei gausinimo sistema uZztikrinama teisinémis, organizacinémis bei valdymo priemonémis,
pagristomis tarptautiniais ir nacionaliniais teisés aktais. TaCiau pazymétina, kad viena i§ grésmiy yra
nusikalstama veika, todél uztikrinti tokia apsaugg netaikant baudziamuyjy teisiniy priemoniy nejmanoma.
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Sustipréjo kulttiros paveldo ir zmogaus teisiy rySys. Kultiiros paveldo ir Zmogaus teisiy santykis sudaro
sudétinga jvairiy klausimy tinkla. Zmogaus teisés yra skirtos kultiiros paveldo kirimui, i§saugojimui, apsaugai,
propagavimui ir naudojimui. Tuo paciu kultiros paveldo i§saugojimas ir naudojimas, taip pat ir prieiga prie
jO, yra zmogaus teiseés.

Straipsnio tikslas — isanalizuoti kultaros paveldo apsaugos ir teisés j kultiiros pavelda teisinio reguliavimo
ypatumus Ukrainoje, Lenkijoje ir Baltijos Salyse.

Metodologinis tyrimo pagrindas yra:

bendrasis mokslinis metodas;

formalusis teisinis ir lyginamasis teisinis metodas;

perspektyvus metodas.

Remiantis atlikta analize, galima padaryti Sias iSvadas:

1. Zmogaus teisés sudaro pagrinda kultiiros paveldui, apsauganéiam jj nuo galimy neigiamy pasekmiy.

Teisémis | kultiiros paveldg ne visada galima naudotis be apribojimy. Jomis negalima remtis ar aiskinti
taip, kad biity pateisinamas zmogaus teisiy ir pagrindiniy laisviy neigimas arba paZeidimas. Zmogaus teisiy
ribojimas, laikantis lygybés ir nediskriminavimo principy, gali apsaugoti kultiiros paveldo teises nuo
piktnaudziavimo siekiant apsaugoti zmogaus teises pazeidziancig kulttiring praktika.

2. Kultiiros paveldo apsaugos tarptautinés teisés sistemos veiksmingumas visy pirma priklauso nuo tokiy
aplinkybiy kaip taikaus valstybiy koegzistavimo stiprinimas, ginkluoty konflikty skai¢iaus mazinimas, taikiy
priemoniy panaudojimas jy iSsprendimui ir svarbiausia, valstybiy ir pilieCiy neabejotinas tarptautinés teisés
normy ir nacionalinés teisés akty, susijusiy su kultiiros paveldo apsauga vykdymas.

Raktiniai Zodziai: kultiros paveldas, kultiros paveldo apsauga, kultiros vertybés, kulttros vertybés,
Zmogaus teisés
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